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State Senator
RSN,
For your information.

Per your request.

Please let me know if I can be
of further assistance.

A VNG

R

15 South, State Capitol
Post Office Box 7882, Madison, WI 53707-7882
Telephone (608) 266-2253
Toll-free 1-800-334-1468



New Yoey

The New York fire Safe cigarette legislation became law on August 16, 2000 and
will take effect January 1, 2003. What follows is the language for that bill (Section
156-c of the New York Executive Law):

§ 156-c. Fire safety standards for cigarettes. 1. a. When used in this section, the
word "cigarette" shall mean any roll for smoking made wholly or in part of
tobacco or of any other substance, irrespective of size or shape and whether or
not such tobacco or substance is flavored, adulterated or mixed with any other
ingredient, the wrapper or cover of which is made of paper or any other
substance or material except tobacco.

b. When used in this section, the word "sell" shall mean to sell, or to offer or
agree to do the same.

2. a. Within two years after this section takes effect, the office of fire prevention
and control shall promulgate fire safety standards for cigarettes sold or offered
for sale in this state. Such standards shall take effect as provided in subdivision
four of this section and shall insure either:

(1) That such cigarettes, if ignited, will stop burning within a time period specified
by the standards if the cigarettes are not smoked during that period; or

(2) That such cigarettes meet performance standards prescribed by the office of
fire prevention and control to limit the risk that such cigarettes will ignite
upholstered furniture, mattresses or other household furnishings.

b. In promulgating fire safety standards for cigarettes pursuant to this section, the
office of fire prevention and control, in consultation with the department of health,
shall consider whether cigarettes manufactured in accordance with such
standards may reasonably result in increased health risks to consumers.

c. The office of fire prevention and control shall be responsible for administering
the provisions of this section.

d. The office of fire prevention and control shall report to the governor and the
legislature no later than eighteen months after this section takes effect on the

status of its work in promulgating the fire safety standards required by this
subdivision.



3. On and after the date the fire safety standards take effect in accordance with
subdivision four of this section, no cigarettes shall be sold or offered for sale in
this state unless the manufacturer thereof has certified in writing to the office of
fire prevention and control and the attorney general that such cigarettes meet the
performance standards prescribed by the office of fire prevention and control
pursuant to subdivision two of this section. Copies of such written certifications
shall be provided by the certifying manufacturer to all wholesale dealers, as
defined in subdivision eight of section four hundred seventy of the tax law, and all
agents, as defined in subdivision eleven of section four hundred seventy of the
tax law. The office of fire prevention and control shall prescribe procedures by
which retail dealers are notified of which cigarettes have been certified by
manufacturers as meeting the performance standards prescribed by the office of
fire prevention and control.

4. The fire safety standards required pursuant to subdivision two of this section
shall take effect on such date as the office of fire prevention and control shall

- specify in promulgating such standards and such date shall be the earliest
practicable date by which manufacturers of cigarettes can comply with such
standards; provided, however, that such date shall not be later than one hundred
eighty days after such standards are promulgated. On and after such date, no
person or entity shall sell in this state cigarettes that have not been certified by
the manufacturer in accordance with subdivision three of this section; provided,
however, that nothing in this subdivision shall be construed to prohibit any person
or entity from selling cigarettes that have not been certified by the manufacturer
in accordance with subdivision three of this section if such cigarettes are or will
be stamped for sale in another state or are packaged for sale outside the United
States.

5. a. Any wholesale dealer, as defined in subdivision eight of section four
hundred seventy of the tax law, or any agent, as defined in subdivision eleven of
section four hundred seventy of the tax law, or any other person or entity who

knowingly sells cigarettes wholesale in violation of subdivision four of this section



shall be subject to a civil penalty not to exceed ten thousand dollars per each
such sale of such cigarettes. Any retail dealer, as defined in subdivision nine of
section four hundred seventy of the tax law, who knowingly selis cigarettes in
violation of subdivision four of this section shall be subject to the following: (i) a
civil penalty not to exceed five hundred dollars per each such sale or offer for
sale of such cigarettes, provided that the total number of cigarettes sold or
offered for sale in such sale does not exceed one thousand cigarettes; (i) a civil
penalty not to exceed one thousand dollars per each such sale or offer for sale of
such cigarettes, provided that the total number of cigarettes sold or offered for
sale in such sale exceeds one thousand cigarettes.

b. In addition to any penalty prescribed by law, any corporation, partnership, sole
proprietor, limited partnership or association engaged in the manufacture of
cigarettes that knowingly makes a false certification pursuant to subdivision three
of this section shall be subject to a civil penalty not to exceed ten thousand
dollars for each such false certification.

c. There is hereby established in the custody of the state comptroller a special
fund to be known as the "Cigarette Fire Safety Act Fund". Such fund shall consist
of all moneys recovered by the attorney general from the assessment of civil
penalties authorized by this subdivision. Such monies shall be deposited to the
credit of the fund and shall, in addition to any other moneys made available for
such purpose, be available to the office of fire prevention and control for the
purpose of fire safety and prevention programs. All payments from the cigarette
fire safety act fund shall be made on the audit and warrant of the state
comptroller on vouchers certified and submitted by the state fire administrator.

6. To enforce the provisions of this section, the attorney general may bring an
action on behalf of the people of the state of New York to enjoin acts in violation

of this section and to recover civil penalties authorized under subdivision five of
this section.
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AN ACT ame% 20.143 (3) (a); and to create 165.25 (4) (ag) and 167.35 of the
statutes; relating to: establishing fire safety standards for cigarettes,

granting rule-making authority, making an appropriation, and providing a

penalty.

Analysis by the Legislative Reference Bureau

Current law does not require cigarettes to meet any standards with regard to
fire safety. This bill requires the department of commerce (department), by rule, to
establish fire safety standards that all cigarettes sold or offered for sale in this state
must meet. In particular, the fire safety standards must require cigarettes to stop
burning within a specified period of time if the cigarettes are not smoked and must
require cigarettes to meet performance standards with regard to reducing the risk
of certain household fires.

Under the bill, every cigarette manufacturer that desires to permit cigarettes
it manufaci;,}l,res to be sold or offered for sale in this state must certify to the
department”that the cigarettes meet all applicable fire safety standards. The
manufacturer must also provide a copy of this certification to each wholesaler that
is authorized to sell cigarettes in this state and that purchases the cigarettes from

the manufacturer. With certain limited exceptions, the bill prohibits the sale of
uncertified cigarettes in this state.
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For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcCTION 1. 20.143 (3) (a)%f the statutes is amended to read:

20.143 (3) (a) General program operations. The amounts in the schedule for
general program operations relating to the regulation of industry, buildings and
safety under chs. 101, 107, 145 and 168 and ss. 32.19 to 32.27, 167.10, 167.11 and,
167.27,‘/and 167.35.

SECTION 2. 165.25 (4) (ag) of the statutes is created to read:

165.25 (4) (ag) The department of justice shall furnish legal services upon
request of the department of commerce under s. {67 .35 (6).

SECTION 3. \{67.35 of the statutes is created to read:

167.35 Fire safety standards for cigarettes. (1) DEFINITIONS. In this

section:

(a) “Cigarette” means any roll of tobacco wrapped in paper or any substance
other than tobacco.

(b) “Cigarette vending machine” means any mechanical device that
automatically dispenses cigarettes when money or tokens are deposited in the device
in payment for the cigarettes.

(c) “Cigarette vending machine operator” means a person who acquires
cigarettes and sells them through the use of\{igarette vending machines that he or
she owns, operates, or services and that are located on premises that are owned or

under the control of other persons.

(d) “Department” means the department of commerce.



2001 - 2002 Legislature -3- LRB-2837/1

RIM;jld:jf
BILL SECTION 3
1 (e) “Wholesaler” means a person who has a permit authorizing the person to
2 seil cigarettes at wholesale in this state to any of the following:
3 1. A person who sells cigarettes at retail.
4 2. A cigarette vending machine operator.
5 3. Another person who sells cigarettes at wholesale.
6 (2) FIRE SAFETY STANDARDS.\/ The department shall promulgate rules
7 establishing fire safety standards for all cigarettes sold or offered for sale in this
8 state. The rules shall establish standards that reduce the risk of fire caused by
9 cigarettes. In promulgating the rules, the department shall consult with the
10 department of health and family services\/to ensure that the rules do not establish
11 fire safety standards that result i + wcres d health risks to individuals who smoke
12 cigarettes. The rules shall establii:;h {Mo; ::lie following fire safety standards for all
13 cigarettes sold or offered for sale in this state, in addition to other fire safety
oF COrNMesTR.
14 standards that the department)determines are appropriate:
15 (a) That the cigarettes, if ignited, stop burning within a time period specified

16 in the rules if no individual inhales through the cigarettes during that period.

17 (b) That the cigarettes meet performance standards specified in the rules that
18 are established for the purpose of limiting the risk that the cigarettes will ignite
19 upholstered furniture, mattresses, or other household furnishings.

20 (3) VCERTIFICATION FILED BY CIGARETTE MANUFACTURER. (a) Every cigarette
21 manufacturer that desires to permit cigarettes it manufactures to be sold or offered
22 for sale in this state shall file a written certification with the department, certifying
23 that the cigarettes meet all applicable fire safety standards contained in the rules

24 promulgated under sub. (2). Upon filing a certification under this \gubsection, a

25 cigarette manufacture shall provide a copy of the certification to every wholesaler
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that purchases the cigarettes that are the subject of the certification from the
cigarette manufacturer.

(b) The department shall promptly forward a copy of each certification it
receives under par. (a)\{o the attorney general. The department shall establish a
procedure by which persons who sell cigarettes at retail in this state and cigarette
vending machine operators in this state may obtain noﬁﬁcation of which cigarettes
are the subject of a certification filed under par. (a).

4) \éALE OF UNCERTIFIED CIGARETTES PROHIBITED. (a) Except as provided in par.
(b), no person may sell cigarettes in this state, unless the cigaretfes are the subject
of a certification filed under sub.\f3) (a).

(b) Paragraph (a) does not prohibit any person from selling cigarettes or
offering to sell cigarettes fhat are not the subject of a certification filed under sub.
(3) (a), if the cigarettes are to be sold in another state or outside of the United States.

5) PENALTIES.‘/(a) Any Wholesaler%vho knowingly sells cigarettes at wholesale
in violation of sub. (4) (a)\{nay be required to forfeit not more than $10,000 for each
sale.

(b) Any person other than a person specified in par. (a) who knowingly sells
cigarettes in violation of sub. (4) (a) may be required to forfeit:

1. Not more than $500 for each sale of not more than 1,000 cigarettes.

2. Not more than $1,000\f'0r each sale of more than 1,000 cigarettes.

(c) Any cigarette manufacturer that knowingly files a false certiﬁcation‘under

sub. (3) (a) I\I{ay be required to forfeit not more than $10,000. Each false certification

constitutes a separate offense.
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(6) ENFORCEMENT.\/ The attorney general shall take all necessary action, upon

the request of the department, to enforce compliance with subs. (3) and (4) and rules

promulgated under sub. (2).

SECTION 4. Nonstatutory provisions.

(1) PROMULGATION OF FIRE SAFETY STANDARDS. Not later than the first day of the
4th\/month beginning after the effective date of this subsection:/the department of
commerce shall submit in proposed form the rules required under section 167.35 (2)

of the statutes, as created by this act, to the legislative council staff under section

V4
227.15 (1) of the statutes.

SECTION 5. Effective dates. This act takes effect on the first day of the 12th

month beginning after publication, except as follows: <

v
(1) PROMULGATION OF FIRE SAFETY STANDARDS. SECTION 4 (1) of this act takes effect

on the day after publication.

Q-0

.
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4. Unlike the New York a Vieescrgodits legislation, this bill does not create a
cigarette fire safety fund into which forfeitures for a violation of the bill must be
deposited. Article 10, section 2, of the Wisconsin Constitution requires all money
forfeited to the state to be deposited into the school fund. The only way to allow
forfeitures for violations of this bill to be deposited into a cigarette fire safety fund
would be to amend the Wisconsin Constitution.

. he New York legislation,"’requires the )feﬁ@%ﬁﬁre safety standards to ensure either

that cigarettes stop burning within a specified time if not smoked or that cigarettes

meet performance standards to limit the risk of certain household fires. tPhe
e gislation wequires the-firesafety stands ine '

U] = ) Cl 0_11 (TH.E
o5 the fire safety standards to include

& K0 >
both of these
IS 1 r inte

standards.

. Generally, the department of commerce is the agency in this state that is responsible

for fire safety. The bill, therefore, requires the department of commerce to establish o
fire safety standards for cigarettes. Similarly to the New York (S % 1"
this bill requires the attorney general to enforce the bill upon the request of the } -

department of commerce. You may want to contact the department of commerce and
the attorney general in order to determine whether this enforcement procedure is
feasible. Another option would be to have district attorneys prosecute violations.

e e

4. The penalty provisions in the New York and Massachusetts bills are not identical
with regard to violations by wholesalers. This bill uses the penalty in the New York
legislation. Please let me know if you do not approve.

#%. The nonstatutory and effective date provisions in this bill require the department
of commerce to promulgate proposed fire safety standards for cigarettes within
approximately four months after the date of the bill’s enactment, but delay the effective
date of the standards and the other requirements of the bill until approximately one
year after the date of the bill’s enactment. This delay is intended to provide sufficient
time for cigarette manufacturers, wholesalers, retailers, and vending machine
operators to adjust their business practices in order to conform with the new
requirements. Please let me know if you do not approve of this procedure.
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1‘& The tobacco settlement agreement this state entered into on November 23, 1998,
raises a potential issue. Under the settlement agreement, this state released tobacco
product manufacturers covered by the agreement from, among other things, certain
claims that in any way relate to the use of tobacco products manufactured in the
ordinary course of business. Arguably, the certification requirement in proposed s.
167.35 (3) (a) indirectly relates to the use of tobacco products because, under the bill,
cigarettes may not be sold in this state unless a proper certification is filed. Thus, it
is possible to argue that the settlement agreement would prohibit the state from

enforcing proposed s. 167.35 (3) (a) against tobacco product manufacturers that are
covered by the agreement.

I am by no means an expert in the complicated details of the tobacco litigation but I
would be happy to discuss any questions you may have. You may also want to contact
assistant attorney general Edwin Hughes to discuss this issue.

Robert J. Marchant

Legislative Attorney

Phone: (608) 2614454

E-mail: robert.marchant@legis.state.wi.us
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Senator Robson:

1. Unlike the New York legislation, this bill does not create a cigarette fire safety fund
into which forfeitures for a violation of the bill must be deposited. Article 10, section
2, of the Wisconsin Constitution requires all money forfeited to the state to be deposited
into the school fund. The only way to allow forfeitures for violations of this bill to be

deposited into a cigarette fire safety fund would be to amend the Wisconsin
Constitution.

2. This bill like, the New York legislation, requires the fire safety standards to ensure -
either that cigarettes stop burning within a specified time if not smoked or that

cigarettes meet performance standards to limit the risk of certain household fires.

Another option would be to require the fire safety standards to include both of these

standards. Ibelieve this option was part of similar legislation in Massachusets.

3. Generally, the Department of Commerce is the agency in this state that is
responsible for fire safety. The bill, therefore, requires the Department of Commerce
to establish fire safety standards for cigarettes. Similarly to the New York legislation,
this bill requires the attorney general to enforce the bill upon the request of the
Department of Commerce. You may want to contact the Department of Commerce and
the attorney general in order to determine whether this enforcement procedure is
feasible. Another option would be to have district attorneys prosecute violations.

4. The nonstatutory and effective date provisions in this bill require the Department
of Commerce to promulgate proposed fire safety standards for cigarettes within
approximately four months after the date of the bill’s enactment, but delay the effective
date of the standards and the other requirements of the bill until approximately one
year after the date of the bill’s enactment. This delay is intended to provide sufficient
time for cigarette manufacturers, wholesalers, retailers, and vending machine
operators to adjust their business practices in.order to conform with the new
requirements. Please let me know if you do not approve of this procedure.

5. The tobacco settlement agreement this state entered into on November 23, 1998,
raises a potential issue. Under the settlement agreement, this state released tobacco
product manufacturers covered by the agreement from, among other things, certain
claims that in any way relate to the use of tobacco products manufactured in the
ordinary course of business. Arguably, the certification requirement in proposed s.
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167.35 (3) (a) indirectly relates to the use of tobacco products because, under the bill,
cigarettes may not be sold in this state unless a proper certification is filed. Thus, it
- is possible to argue that the settlement agreement would prohibit the state from
enforcing proposed s. 167.35 (3) (a) against tobacco product manufacturers that are
covered by the agreement.

I am by no means an expert in the complicated details of the tobacco litigation but I
- would be happy to discuss any questions you may have. You may also want to contact
assistant attorney general Edwin Hughes to discuss this issue.

Robert J. Marchant
- Legislative Attorney
Phone: (608) 261-4454
E—mail: robert.marchant@legis.state.wi.us
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AN ACT to amend 20.143 (3) (a); and #o create 165.95 (4) (ag) and 167.35 @

et o e

'"'MN
WEIating to: establishing fire safety standards for cigarettes,

granting rule-making authority,‘/;fnaking an appropriation, and providing a

.
penalty.

Analysis by the Legislative Reference Bureau

Current law does not require cigarettes to meet any standards with regard to
fire safety. This bill requires the Department of Commerce (department), by rule, to
establish fire safety standards that all cigarettes sold or offered for sale in this state
must meet. In particular, the fire safety standards must require cigarettes to stop
burning within a specified period of time if the cigarettes are not smoked and must
require cigarettes to meet performance standards with regard to reducing the risk
of certain household fires.

Under the bill, every cigarette manufacturer that desires to permit cigarettes
it manufactures to be sold or offered for sale in this state must certify to the
department that the cigarettes meet all applicable fire safety standards. The
manufacturer must also provide a copy of this certification to each wholesaler that
is authorized to sell cigarettes in this state and that purchases the cigarettes from

the manufacturer. With certain limited exceptions, the bill prohibits the sale of
uncertified cigarettes in this state. ’
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For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

167.27, and 167.35.

10

11
12
13

14

15
16
17
18
19
20
21

‘égthION 2. 165.25 (4) (ag) of the statutes is created to read:

165.25 (4) (ag) The departmenf of justice shall furnish legal services upoh
request of the department of commerce under s. 167.35 (6).

SECTION 3. 167 .35‘f)f the statutes is created to read:

167.35 Fire safety standards for cigarettes. (1) DEFINITIONS. In this

section:

(a) “Cigarette” means any roll of tobacco wrapped in paper or any substance
other than tobacco.

(b) “Cigarette vending machine” means any mechanical device that
automatically dispenses cigarettes when money or tokens are deposited in the device
in payment for the cigarettes.

(c) “Cigarette vending machine operator” means a person who acquires
cigarettes and sells them through the use of cigarette vending machines that he or
she owné, operates, or services and that are located on premises that are owned or

under the control of other persons.

(d) “Department” means the depai'tment of commerce.
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(e) “Wholesaler” means a person who has a permit authorizing the person to
sell cigarettes at wholesale in this state to any of the following:

1. A person who sells cigarettes at retail.

2. A cigarette vending machine operator.

3. Another person who sells cigarettes at wholesale.

(2) TFIRE SAFETY STANDARDS. The department shall promulgate rules
establishing ﬁre safety standards for all cigarettes sold or offered for sale in this
state. The rules shall establish standards that reduce the risk of fire caused by
cigarettes. In promulgating the rules, the department shall consult with the
department of health and family services to ensure-that the rules do not establish
fire safety standards that result in increased health risks to individuals who smoke
cigarettes. The rules shall establish at least one of the following fire safety standards
for all cigarettes sold or offered for sale in this state, in addition to other fire safety
standards that the department of commerce determlnes are appropriate:

(a) That the mgarettes, if ignited, stop burning within a time period specified
in the rules if no individual inhales through the cigarettes during that period.

(b) That the cigarettes meet performance standards specified in the rales that
are established for the purpose of limiting the risk that the cigarettes will ié'nite
upholstered furniture, mattresses, or other household furnishings.

(3) CERTIFICATION FILED BY CIGARETTE MANUFACTURER. (a) Every cigarette
manufacturer that desires to permit cigarettes it manufactures to be sold or offered
for sale in this state shall file a written certification with the department, certifying
that the cigarettes meet all applicable fire safety standards contained in the rules
promulgated under sub. (2). Upon filing a certification under this subsection, a

cigarette manufacture shall provide a copy of the certification to every wholesaler
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that purchases the cigarettes that are the subject of the certification from the
cigarette manufacturer.

(b) The department shall promptly forward a copy of each certification it
receives under par. (a) to the attorney general. The department shall establish a
procedure by which persons who sell cigarettes at retail in this state and cigarette
vending machine operators in this state may obtain notification of which cigarettes
are the subject of a certification filed under par. (a).

(4) SALE OF UNCERi‘IFIED CIGARETTES PROHIBITED. (a) Except as provided in par.

(b), no person may sell cigarettes in this state, unless the cigarettes are the subject

ofa certification filed under sub. (3) (a).
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(b) Paragraph (a) does not prohibit any person from selling cigarettes or |

offering to sell cigarettes that are not the subject of a certification filed under sub.
(3) (a), if the cigarettes are to be sold in another state or outside of the United States.

(5) PENALTIES. (a) Any wholesaler who knowingly sells cigarettes at wholesale
in violation of sub. (4) (a) may be required to forfeit not more than $10,000 for each
sale. _

(b) Any ﬁerson other than a pefson specified in par. (a) who knowingly sells
cigarettes in violation of sub. (4) (a) may be required to forfeit:

1. Not more than $500 for each sale of not more than 1,000 cigarettes.

2. Not more than $1,000 for each sale of more than 1,000 cigarettes.

(c) Any cigarette manufacturer that knowingly files a false certification under

sub. (3) (a) may be required to forfeit not more than $10,000. Each false certification

constitutes a separate offense.

o
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(6) ENFORCEMENT. The attorney general shall take all necessary action, upon

the request of the department, to enforce compliance with subs. (3) and (4) and rules
promulgated under sub. (2).

@ﬁa .r:(-w efl date)

o SECTION onstatutory provisions. M

@’ROMULGATION OF FIRE SAFETY STANDARDS. Not later than the first day of the
88, month beginning after the effective date of this subsection, the department of
commerce shall submit in proposed form the rules required under section 167.35 (2)
of the statutes, as created by this act, to the legislative council staff under section

227.15 (1) of the statutes. /

SECTION 5. Effective dates. This act takes effect on the first day of the M

month beginning after publication, except as follows:

(1) PROMULGATION OF FIRE SAFETY STANDARDS. SECTION@)(1) of this act takes effect

~on the day after publication. R~ a.,

a.fl.

(END)
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Section #. 20.143 (3) (j) of the statutes is amended to read:

20.143 (3) () Safety and b ilding operations. The amounts in the schedule for the purposes of
chs. 101, 145, and 168 and s5/236.12 (2) (a), 236.13 (1) (d) and (2m), and 236.335. All moneys
received under ch. 145, ss. 101.177 (4) (a) 4., 101.178, 101.19, 101.63 (9), 101.654 (3), 101.73 (12),
101.82 (4), 101.9205 (3), 101.9208 (1) (b), 101.9213 (8), 101.935, 101.951 (2), 101.952 (2),
101.955 (2), 101.973 (7), and 236.12 (7), and 2001 Wisconsin Act 16, section 9110 (3z), shall be

credited to this appropriation.

Histery: 1979 c. 361; 1981 c. 20, 21, 349; 1983 a. 27, 83, 192, 381; 1985 a. 29 ss. 169 to 204, 3202 (14); 1985 a. 120,
332, 334; 1987 a. 27, 109, 317, 318, 399, 403; 1989 a. 31, 185, 237, 317, 325, 335, 336, 342, 359; 1991 a. 39, 259,
261, 269, 315; 1993 a. 5, 16, 75, 110, 232, 437; 1995 a. 27 ss. 483, 505 to 517, 608s, 609¢g, 609j, 964, 965, 977, 987,
988, 990 to 993, 1080b, 1085b, 1086b, 9116 (5); 1995 a. 116, 119, 216, 227; 1997 a. 9,27, 35, 215, 237, 252, 310;
1999 a. 9, 84, 106, 185, 186; 2001 a. 16, 109; 2003 a. 33 ss. 292¢ to 297m, 593 to 600, 602 to 604.
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Subject: Draft review: LRB 03-3446/2 Topic: Fire safety standards for cigarettes
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